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$111.70, being the sum retained by the county judge as com-
mission, vas transferred by the coummissioners' ocourt from
the gemeral fund to the school fund,

The coamissioners' court at first refused to enter
an order trensferring that amouwnt, but wder an agreement
vith Nrs. Norton vhereby she paid the sum of $111.70 into
the general fund, comsented to do so, and 41id enter such
an order. This order vas entered on FMebruary 10, 10M1.

Shortly thereafter, Nrs. Norton demanded that the
commissioners' court return to her the $111.70, con
that her husband had paid the entire consideration at the
time oftihe purchase on March 23, 1896, and that she had
been forced becauss of business necessity to pay that por-
tion of the cousideration twice, It is her further conten-~
tion that the commissicners'! gourt should have enteresd the
order transferring that amoumt from the ge fuand at the
time of her originsl request, sad that the seoomd $111.70
should be restored to her from either the genersl fund or
the school fund.

Your question: Ia the commissioners' court 1 1y
bound to return te ber the §111.70, whiok she paid on Peb-
ruaAry 10, 1941, to induce it te emter the order transferring
that amount {rom the general fund to the school fund?

Aftery an investigation of the appliecadle suthorities,
inecl those whioch you were kind smo to point out ia
your letter, ve hive come to the conslusion that the commis-
sioners! couwrt 1is not legally bownd to retura this money to
her.

Tvo propositions have been 80 often stated by the
Texas courts that they may be considered settled principles
of lav in regard to the sale of county school andy

First. OCounty school landsmust be sold for a mone-~
tary consideration and their sale upon any other considera-
tion than money is absolutely void. Dallas County vs. Club
Land & Cattle Company, 95 Tex. 200; 66 3. W. 204; Pulliam
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vs. Rmnels County, 79 Tex. 363, 15 8, W. 277; and Tomlin-
son vs. Hopkins County, 57 Tex. 572.

Second. The entire proceeds, and not merely the
net proceeds, of the sale ol lands ?ant.oa by the State to
the virious counties for sducational purposes, mst be ap-
plied to the county school fund, All expenses of
ths sale including the amount of the comuission paid to the
agent for secuwring a purchaser, must be paid out of the
general fund. MNatagorda County vs, Casey, {Civ. App. Fort
Worth, 1908) 108 8. ¥. 476, errcr denled; Gallup vs, Lib-
erty County (Civ. App., San Antonio, 1509) 122 8. W, 291,
error denied; Bracoria County v. Padgitt, et al, (Civ. App.,
Austin, 1913) 160 8. W. 1170, ervor refused. See also
Section 6 of Article VII of the Texas Constitution; Article
282%, Revised Civil Btatutes, 1925; and Dallas County vs.
Club Iand and Cattle Company, supre.

What, then, 1s the effeot upon the title of the
purchaser, of & diversion of a tion of the proseeds or
consideration from the permanent 8o fund?

It has besn held that a diversion to pay the agent's
commission for making the sale, does not reader the entire
tyensaction void, bhut, at most, voidable and subject to
ratification by the commissioners'® court. Gallup vs. Lib-
erty County, supre; Brazoria County vs. Padgitt, et sl,
supre.

Retention of the balance of the proceeds for a
peried of 206 pn-o wvas held to be A ratification by the
comuissioners’ court, Gallup v. Liberty County, supre,

The case of Brazoria County vs. Padgitt, et al, supre,
in our opinion, forscloses any question of the validity of
the dale to Norton upon & mere showing that a portion of “thot
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ted, ve aball state this case rather fully. The facts are
substantially as follows)

Brazoria County instituted sult to recover 8,395
acres of couwnty school land from the remote grentee of W. H.
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Day, the or purchaser. Day claimed the land under
& deod exscuted by B. X. Wilson and A, J. Burke, Jr., as
ageats of the sommissioners' sourt or Brazoria 6omty.

Wilson, at the time of the sale, was county Jjudge
and Burke vas one of the commissioners of Brasoria (ounty,
and dboth participated in the moeting of the commissicners!
court at wiiich the order appointing then as commissicners
to make sale and conveyance of such land was entered. This
order provided in part:

"And Ervin N. Wilson and A. J. Burke, Jr.
shall be and are hereby sutherized to receive
and retain reasonsble commissions and calg::;:-
tion upon Aall sales M. by them of said
or any part thereof.”

aubuqmtlr. A% & later most pru!.ded over by
Wilson and attended by Burke, the commissicners! sourt sater-
ed an ordeyr approviang the uio to Day. %he court received
and & od & report of the aortzh-mm:ahsbmud
that land was aocld teo Day for a total sonsideration of
$2,824.55, of which $500.00 was in cash and the balance se-
cured by a note in the sum of $3,%24.55, The order Alsc ap-
proved the retention of Wilsom and Burke of $382.45 out of
the ossh payment of $500.00, oF 10 per cent of the total
shle prioce, ordered that the bDaiance of the oash payment
in the sum of $117.55 be turned over to the (ounty Treasurer,

' Thereafter Wilson sad Burke were suscesded &3 men-
bers of the comissioners’ court by others, and the nev of-
ficials presented to the administrator of the estate of Day,
who had died meantime, the note for the balance of §3,324.55
due m the purahase price snd collected that amount from
Day's estate, The facst of presentation sad paymet of the
note was held te be & reatification by the commissiomers' court
of the sale to Day, curing whatever defects existed in Day's
title under the original sale. Ve gquote from the language of
the Court:

"It 10 not comtended that Day suggested or
induced such misapplication, or in sayvise astive-
1y partisipated therein, re wAS n¢ oolluaion



Henorable Homer L. Moss, Page #5

as to this betwean Day and said agents, nor be-
tveen Duy and the commissioners' court. As the
deesd, by reason of its ratification by the com-
missicners' court must be treated as having been
originally made by sald court, the question is:
Would the fact, if such wvas the fsct, that Day
knev at the times he received such deed from the
court and paid the purchase money therefor, that
the court intendsd to misapply a part of the pro-
ceeds, have rendered said deed void? If the
pover to ssll depended upon the apparent purpoze
to vhich the procseeds were to dDe applied, the
question must be ansvered in the affirmmtive;
othervise, wve think it should de ansvered in the
negative, * & ¢ & Tn the instant cese the
title wvas in Brarzoria County and it was suthoris-
6d to sell ths land in such manner as should de
detorained by its commissioners' court, Section
6, Art. 7, Coustitution of Texas. Of course,
such sale must de for money, cash or cn & oredit,
43 clearly imuplied by the manner in which the pro-
ceeds are direocted to be invested., ¥When sweh pro-
cesds vere received by the court, it was its duty
to therealtsr invest the same as directed by the
Conatitution; dut we do not think that its purpose
not to discharge its duty in this respect, sven

: such purpose be known to the purchaser,
vould deprive the couwrt of the power to sell. In
our opinion, such power 4id not
intention of the court to do its duty in reference
to the proper investment of the funds ocoming into
its hands by resason of such sale. This ocase stands
upon & different footing from the cases of Dallas
County v. L. & 0. Co. 95 Tex, 200, 66 8. W. 294,
Tomlinscn v. Hopkins County, S7 Tex, 572 g and Pul-
liam v. Runnels (ounty, 79 Tex. 363, 15 8, W. 277.
In those cases ths court had no powver to sell for
the oconsideration received,.”

As pointed out above, full power of sale being in
the commissioners' court, the conveyance to A. J. Norton was
not rendered invalid by the misapplication of a portion of
the monetary procesds so long as the sale vas for s valid
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consideration. And, as is evident from your letter, the
commissioners'! court of Wheeler County has not, and is not
nov, questioaing the validity of that sale and has been
guilty of no act amounting to compulsion, with the object
of foreing Mra. Norton to pAy the amount she now viahu to
Tecover.

It 18 generally held that a wvoluntary payment
made under & minstakes or ignorance of law, but with full
knowledge of all the facts, or wvith the means of such knov-
ledge, and not induced by any fraud or improper ocmduct on
the part of the a6 gould net be recovered back. Galveston
County v. Oorban, A9 Tex. iggrslﬂ'ra); Gillliam V. Alford,
6 3. w. 757’ 69 'fox. 367 (1 ] a

It 1s, therefore, the opinion of this department,
and you are so advised, that the County of Wheesler, is under
ne obnrum to rephy to Xrs, Norton the amoumt which she

into the general fund and which the commissioners?
oourt hu transforred to the permanent school fund,

Trusting that wve have fully ansvered your inquiry,

ve are
Yours very twvuly
ATTORNEY GENRRAL OF TEXAS
By gE;;E:Z;?)/I¢4L-iadplea
Feter Maniscalco
Assistant
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